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implication amount to a libellous representation of this character. 14 
The opinion in the principal case may be thought to approve, though 
not as explicitly as could be wished, the contention that the defendants' 
conduct was libellous. 15 



MISTAKE OR FRAUD AS A GROUND FOR ANNULLING MARRIAGE 

An interesting problem in the law of marriage arising out of the 
present war was presented not long ago to the Tribunal Civil de la 
Seine. Re Schoenberg (1918) 45 Clunet 666. The question was 
whether the fraudulent concealment on the part of the husband that 
he was a subject of an enemy country was sufficient to entitle the wife 
to an annulment of the marriage. The facts briefly were as follows : 
A Frenchwoman married one Schoenberg in Paris on August 25, 1914. 
Schoenberg had told her falsely that he was an Alsatian by birth, and 
therefore a Frenchman by nationality, and the marriage certificate 
recited the same facts. He was in fact a German subject and had been 
born in Darmstadt. The wife petitioned for an annulment of the mar- 
riage and the court granted it. 1 Would the same decision be reached 
in this country, in England, and elsewhere? A comparative study of 
the problems presented by cases or legislative provisions dealing with 
the annulment of marriage may be of interest. 

Art. 180 of the French Civil Code allows annulment where the con- 
sent has not been freely given or there has been a mistake as to the 
person. 2 The article assumes that there has been a consent to marry 
but that such consent is "defective." If there were no meeting of the 
minds the marriage would be deemed "non-existing" that is, void, 
instead of being "nul," that is, voidable. Ordinary contracts may be 
annulled in France on the ground of duress, fraud or mistake. By 



14 In Henry v. Cherry, supra, note 6, the count for libel, which the court held 
insufficient, contained no allegation that the publication of the plaintiff's picture 
constituted a false representation that he had sold the privilege of using it. In 
the Pavesich case, the Chinn case, and Munden v. Harris, supra, the publication 
of the picture was accompanied by a testimonial or statement falsely ascribed 
to the plaintiff, and which if true would hold him up to ridicule. 

15 Professor Wigmore contends that the law goes beyond the principles of 
libel and recognizes a person's right not to have a belief or utterance falsely 
attributed to him. This subject is closely related to the right of privacy, and 
Professor Wigmore's interesting article "The Right against False Attribution 
of Belief or Utterance" (1916) 4 Ky. L. J. 1, should be read in this connection. 

1 The petition was granted on the ground of mistake, the nationality of a 
person being regarded by the court as an element of his civil personality and 
in time of war as an essential element of such personality. 

2 Art. 180 of the French Civil Code provides as follows : 

"A marriage which has been contracted without the free consent of both 
parties, or without the free consent of one of them, can only be avoided by the 
parties themselves, or by the party whose consent was not freely given. 

"When there has been a mistake as to the person the marriage can only be 
avoided by the person who was led into the mistake." 



COMMENTS 273 

reason of the fact, however, that Art. 180 speaks of "free consent" 
and "mistake" and omits all direct reference to "fraud," the con- 
clusion is drawn that a marriage cannot be attacked on the ground of 
fraud as such. 3 And this appears to have been the intent of the codi- 
fier. Misrepresentation was such a common practice in connection 
with marriage — as is shown by the French adage "en mariage trompe 
qui peut" — that it was deemed necessary in the interest of the stability 
of marriage, to exclude it as a ground of annulment. In the case 
under discussion it was incumbent, therefore, upon the petitioner to 
prove that the fraud resulted in a mistake as to the person within the 
meaning of Art. 180. 

What does the French law mean by "mistake as to the person"? 
According to one view, 4 which accepts the view expressed by Pothier, 5 
the mistake must relate to the physical identity of the person. Another, 
which appears to have been the view of the French courts until 1862, 
allows annulment if it concerns "essential" or "substantial" quali- 
ties of the person. 8 The prevailing view to-day, established by a deci- 
sion of the united chambers of the court of Cassation in 1862/ holds 
that the mistake must affect the identity, physical or civil, of the person 
and that mistake as to quality is not sufficient. 8 The courts say that 
,the mistake in order to affect the identity of the person must relate 
to the "complete civil person" and not merely to a part thereof. It 
is difficult, however, to grasp what the French courts mean by this. 
Impotence, 9 illegitimate birth, 10 pregnancy 11 and conviction of crime 

" Baudry-Lacantinerie & Houques Fourcade, TraitS de droit civil, Des per- 
sonnes, vol. 2, nos. 1710, 1738; Dalloz, Codes annotes, Nouveau code civil, art. 
180, n. 37 ; 1 Colin & Capitant, Cours elementaire de droit civil francais, 164. 

4 2 Laurent, Principes de droit civil francais, nos. 293 et seq. 

* Pothier, Mariage, nos. 312-313. 

"Marriage has been annulled on the following grounds: (1) pregnancy at 
the time of marriage where the husband had no improper relations with his 
wife prior to the marriage. Trib. Civ. Cbaumont, June 9, 1858, D. 61, 5, 305; 
(2) illegitimate birth. Trib. Boulogne, Aug. 26, 1853, D. 53, 3, 56; S. 54, 2, 
114; (3) conviction of an infamous crime and consequent loss of civil rights. 
Cass. Feb. 11, 1861, D. 6i, 1, 49; (4) ignorance that the husband was a pro- 
fessed monk. Colmar, Dec. 6, 1811, Dalloz, Jurisprudence generate, Mariage, 
no. 71, note. 

Annulment has been denied for impotence. App. Toulouse, Mch. 10, 1858, 
D. 59, 2, 40. 

7 Cass. Apr. 24, 1862, D. 62, 1, 153 ; S. 62, 1, 341. 

8 Napoleon called it a mistake as to family. 9 Fenet, Recueil complet des 
travaux preparatoires du code civil, 46. 

"Cass. Jan. 15, 1872, D. 72, 1, 52; App. Riom, June 7, and Aug. 2, 1876, D. 
77, 2, 32. See also 2 Baudry-Lacantinerie & Houques Fourcade, n. 1742; 
1 Colin & Capitant, 166. 

10 App. Bordeaux, Mch. 21, 1866, D. 66, 2, 87; S. 66, 2, 209. 

u 2 Baudry-Lacantinerie & Houques Fourcade, no. 1743; I Colin & Capitant, 
166. 

19 
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and loss of civil rights 12 are not regarded by them as sufficient grounds 
under Art. 180 for annulling a marriage. Nor is concealment by the 
husband that he is a Catholic priest or a professed monk. 13 Such 
annulment will be granted, however, where a party, in order to pass 
off as member of a family to which he does not belong, forges the 
papers establishing his civil status. 14 The question of a mistake 
regarding the nationality of the husband apparently did not arise 
before Re Schoenberg. Dalloz was at one time of the opinion that 
if a Frenchwoman believed a foreigner to be a French citizen she 
would be entitled to have the marriage annulled if the erroneous belief 
was induced by fraudulent representations on his part. Later the 
learned author reached the conclusion, however, that such an excep- 
tion could not be justified. 15 Other French writers 16 maintain like- 
wise that a mistake regarding nationality does not affect the civil 
identity of the party and hence is not a ground for annulment. The 
effect of the existence of war with reference to the problem is not 
considered by them. 

In other countries also much difficulty has been experienced in deter- 
mining the grounds upon which the annulment of a marriage should 
be authorized. The only general agreement that can be found is of 
a negative nature. All regard it as an unwise policy to apply the 
rules governing ordinary contracts in this respect. Beyond this there 
is great diversity of opinion. The most extreme position is taken by 
the English courts which bind the parties "for better or for worse," 
annulment of the marriage being granted only if there is no reality 
of consent. If the party was capable of consenting and has consented 
the English courts do not ask how that consent was obtained. 17 

The provisions of the Italian Code 18 are practically identical with 
those of the French Code. The courts have given to those provisions, 



12 Cass. Apr. 24, 1862, D. 62, 1, 153; S. 62, 1, 341. 

13 2 Baudry-Lacantinerie & Houques Fourcade, no. 1741 ; 1 Colin & Capitant, 
166; 1 Planiol, Traiti ilementaire de droit civil (6th ed.) no. 402. 

14 App. Bourges, Aug. 6, 1827, D. 29, 2, 72; App. Paris, Mch. 12, 1903, Clunet 
1903, 841. 

15 Dalloz, Jurisprudence Generate, Mariage, no. 72. 

16 Baudry-Lacantinerie & Houques Fourcade, no. 1739; I Colin & Capitant, 
166. 

"In Moss v. Moss [1897] P. 263, 269, Sir F. H. Jeune, President, said: 

"I believe in every case where fraud has been held to be ground for declaring 
a marriage null, it has been such fraud as has procured the form without the 
substance of agreement, and in which the marriage has been annulled, not 
because of the presence of fraud, but because of the absence of consent . . . 
But when there is consent no fraud inducing that consent is material." 

18 Art. 105, Civil Code. The draft of the civil code prepared by the govern- 
ment read "essential" mistake. The senate dropped the word "essential" for 
two reasons, (1) because it would renew the old controversy, raised in the 
canon law, with respect to the question what constitutes an "essential" error; 
(2) because annulment should be granted only if the mistake related to the 
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however, a more liberal interpretation than is done in France. They 
accept in general the view followed by the French courts until 1862. 
The following have been held sufficient grounds for annulment : con- 
cealment by husband that he was a Catholic priest ; 19 a prior religious 
marriage, constituting no marriage according to the temporal law; 20 
illegitimacy; 21 fraudulent concealment of his nationality by a Turk; 22 
fraudulent assurance of chastity by the wife, 23 but not mere conceal- 
ment of unchastity. 24 Art. 107 of the civil code contains the specific 
provision that a marriage may be annulled on account of manifest and 
incurable impotence existing at the time of the marriage. 

According to Fiore 25 a mistake as to nationality is not a ground for 
annulment under the Italian code. The courts have not passed upon 
the precise point. The cases granting an annulment as against a 
Turkish husband who had falsely represented that he was a Frenchman 
involve of course a mistake as to nationality but the real ground of 
those decisions was the fact that under his national law the husband 
was authorized to take other wives. 

The most recent codes adopt a still more liberal attitude in the annul- 
ling of marriages on account of mistake or fraud. The German code 
allows the marriage to be avoided if the mistake relates to such personal 



identity of the person. The Commission of Coordination kept the wording of 
the senate but made it clear that it did not have the meaning attributed to it 
by that body. See Prudhomme, Code civil italien, 35-36 note. 

The Italian jurists are greatly divided as regards the true meaning of Art 
105 of the code. Ricci and De Filippis hold that it refers exclusively to mis- 
takes relating to the physical person. Bianchi and Lomonaco, on the other hand, 
maintain that it refers to the person's civil personality and not to his physical 
person. Borsari, Fiore and others agree with the majority of the French 
writers that a "mistake as to the person" includes all mistakes affecting a 
person's physical as well as civil identity. The identity is deemed affected if 
the mistake causes a difference in the "essence" of the person. See I Ricci, 
Cor so di diritto civile (2d ed.) no. 299; 9 De Filippis, Cor so completo di diritto 
civile italiano comparato, sec. 88; 5 Bianchi, F., Corso di codice civile italiano 
no. 74; 1 Lomonaco, Istituzioni di diritto civile (2d ed.) 351 et seq., Nozioni 
di diritto civile italiano (2d ed.) 94; 1 Borsari, Commentario del codice civile 
italiano, art. 105, sec. 283 ; 1 Fiore, II diritto civile italiano, no. 386. 

"Naples, Nov. 23, 1874, La Legge 1874, 1, 576. 

20 App. Catania, Dec. 19, 1881, Foro Italiano, 1882, 1, 423, affirmed by Cass. 
Palermo, July 4, 1883, Foro Italiano, 1883, 1, 1215. 

21 Court of Turin, May 9, 1870, Giurisprudenza italiana, 1870, 2, 339; App. 
Turin, June 5, 1900, Foro Italiano, 1900, 1, 1098 and note by Gabba. 

22 App. Brescia, Oct. 10, 1883, La Legge, 1883, 2, 775 ; S. 86, 4, 1 ; Cass. Turin, 
July 31, 1883, Foro Italiano, 1883, 1, 937; S. 86, 4, 1 and note by Chavegrin. 

28 Rome, Dec. 6, 1903, Monitore dei tribunali, 1904, 95. 

M Naples, July 10, 1903, Monitore dei tribunali, 1904, 170. Gabba would allow 
annulment for want of chastity on the part of the wife in all cases. Gabba, 
L'errore sulle qualita personali del coniuge in diritto civile Italiano, 5. Most 
authors take the contrary view. Degni, L'error virginitatis. Monitore dei 
tribunali, 1904, 170. 

25 1 Fiore, II diritto civile italiano, no. 386. 
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characteristics of the other spouse as would have deterred him from 
concluding the marriage. 26 

The precise meaning of the provisions of the German code remains 
still to be settled by the courts. As regards mistake most of the Ger- 
man writers 27 are satisfied that the framers of the code meant by the 
term "personal characteristics" only such qualities as lie in the person 
himself and not those which connect him with a certain state, a certain 
religion or a certain family. According to this view a mistake as to 
nationality would not be sufficient to annul a marriage. 28 Engel- 
mann 29 says that the personal qualities may be either physical, mental 
or moral. Under physical qualities he includes physical capacity to 
fulfil the marital obligations, contagious, loathsome or inheritable dis- 
eases, pregnancy and unchastity of the woman. Under mental quali- 
ties he enumerates insanity, mental weakness and gross ignorance. 
Under moral qualities he mentions unkindness, drunkenness, violent 
temper, idleness, inclination to cheat, and prodigality. 

The Swiss code 30 has a provision on the subject of mistake which 

24 The code provides as follows as regards mistake and fraud : 

Art. 1333 "A marriage may be avoided by a spouse who, at the conclusion 
of the marriage, was under a mistake as to the identity of the other spouse 
or as to such personal characteristics of the other spouse as would have 
deterred him from concluding the marriage with knowledge of the state of 
affairs and with intelligent appreciation of the nature of marriage." 

Art. 1334. "A marriage may be avoided by a spouse who has been induced 
to conclude the marriage by fraud concerning such circumstances as would have 
deterred him from concluding the marriage with knowledge of the state of 
affairs and with intelligent appreciation of the nature of marriage. If the 
other spouse was not guilty of the fraud, the marriage is voidable only if the 
latter knew of the fraud at the celebration of the marriage." 

"A marriage may not be avoided on the ground of fraud concerning pecuniary 
circumstances." 

"Kipp & Wolff, Familienrecht, 76 (vol. 4 of Lehrbuch des burgerlichen 
Rechts, by Enneccerus, Kipp & Wolff .(1st & 2d ed.) ; 4 Planck, Biirgerlichcs 
Gesetsbuch (3d ed.) 66; Engelmann, Familienrecht, 103 (vol. 4 of Staudinger's 
Kommentar sum burgerlichen Gesetsbuch, 7th & 8th ed.). However, Opet & 
Blume do not feel certain that the above distinction is sanctioned by the code, 
and they express a doubt concerning mistakes relating to legitimate birth, 
religious belief and conviction for crime. Opet & Blume, Das Familienrecht des 
biirgerlichen Gesetsbuchs, 62 (vol. 4 of Kommentar by Biermann, Blume, etc.). 
Endemann holds that a mistake as to "social identity" suffices. He mentions 
the case of an adventurer who, having forged the requisite papers, pretends to 
be a highly respected and well-to-do personage. 2 Endemann, Lehrbuch des 
burgerlichen Rechts (8th & 9th ed.) 202. 

28 In addition to the authors cited in the preceding note see Rietschel, Die 
Anfechtung der Ehe wegen Irrtums iiber personliche Eigenschaften des anderen 
Ehegatten, 104 Archiv f iir die civilistische Praxis, 339, 362 ; Seidlemayer, Ueber 
Personen- and Eigenschaftsirrtum bei der Eheschliessung nach dem burger- 
lichen Gesetsbuch, 46 Jhering's Jahrbiicher, 183, 217. 

"Engelmann 102. 

*° The provisions concerning mistake and fraud read as follows : 

Sec. 124, "A spouse can contest the marriage, (1) if by mistake he has 
allowed himself to be betrothed, either because he did not desire the perform- 
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is similar to the corresponding German section. It speaks, however, 
of the "characteristics" of the other party instead of the "personal" 
characteristics. The question has been raised by the writers whether 
this omission was not intended to extend the grounds of annulment 
of the German code so as to include mistakes as to qualities which do 
not inhere in the person itself but which relate to nationality, reli- 
gion and the like. It is generally assumed that this was the intention 
of the legislators. 31 According to this view a mistake as to nationality 
might be a sufficient ground for the annulment of a marriage. 

Japan 32 allows a marriage to be annulled if it was entered into as 
the result of fraud or coercion. In what sense the term "fraud" is 
to be understood does not appear. 

According to the Brazilian Code of 1916 a marriage may be annulled 
on account of an "essential" mistake as to the person. 33 With a view 
of avoiding the uncertainties necessarily resulting from a too general 
provision, the legislation has taken the precaution to indicate what 
mistakes shall be regarded as essential with respect to marriage. 34 It 
enumerates the following : ( 1 ) mistake relating to the identity of the 
other party, his honor, or reputation, provided the mistake is of such 
a nature that married life with the other party would be intolerable; 
(2) conviction of an infamous crime; (3) incurable physical defect 
or a grave form of a contagious or inheritable disease endangering 
the health of the other spouse or of the offspring; (4) mistake as to 
virginity of the wife. 

The American courts have declined to take the severe view of the 
English law; they grant an annulment when the fraud goes to the 
very essence of the marriage contract. 35 Marriage has been annulled 
in this country on the ground of pregnancy of the wife at the time of 
the marriage, which she concealed from her husband who had not sus- 
tained improper relations with her, 36 and on account of incurable 
venereal disease. 37 Impotency also is a ground for annulment or for 



ance of the betrothal itself or because he did not wish the betrothal with the 
betrothed person; (2) if he was led into the marriage by a mistake as to the 
characteristics of the other party to the marriage, which are of such significance 
that without their existence the marital relation cannot be imputed to him. 

Sec. 125. "A spouse can contest the marriage, (1) if he has been craftily 
deceived as to the respectability of the other spouse, either by that party or 
by a third person with that party's previous knowledge, and has been induced 
thereby to marry; (2) if a disease of the other spouse which may greatly 
endanger the health of the complainant or of the offspring of the marriage 
has been concealed from him." 

81 Egger, Das Familienrecht des schweizerischen Zivilgesetzbuchs, 61. 

82 Art. 78S, Civil Code. 
33 Art. 218, Civil Code. 
"Art. 219, Civil Code. 

85 Reynolds v. Reynolds (1862, Mass.) 3 Allen 60s is the leading case on the 
subject. See also 1 Bishop, Marriage & Divorce, sec. 163 et seq. 

86 See Ann. Cas. 1914C 1292. 

87 See 12 Ann. Cas. 28. 
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divorce under the statutes of most states. 38 On the other hand, neither 
the concealment of unchastity by the wife or of her prior marriage 
which has been dissolved by the death of the third party or by divorce, 39 
nor the concealment of a previous condition of insanity 40 or of the fact 
that the party is a kleptomaniac 41 will entitle the other party to an 
annulment of the marriage. It may be assumed also that the conceal- 
ment by a husband of the fact that he is a subject of an enemy country 
will be regarded by our courts as not going to the essence of the con- 
tract. 

The problem of annulment is of course one of legislative or judicial 
policy. The English system has the great advantage of certainty but 
it leads to intolerable conditions as between husband and wife. The 
French system is very close to the English. It is interesting to note, 
however, that the strictness of the code in this regard has seemed in the 
eyes of the courts so unjust to the parties that they have in effect 
annulled its provisions by granting a divorce whenever there has been 
a fraudulent concealment of nationality, health, religion or past con- 
duct. 42 The German and the Swiss codes, on the other hand, err on 
the side of too great liberality. Engelmann goes so far as to hold 
that under the provisions of the German code a marriage may be 
annulled on account of mental or moral qualities, including gross 
ignorance, unkindness, violent temper, idleness and proclivity to cheat. 
The sound view would appear to lie between these two extremes. In 
the estimation of the writer American law represents more nearly the 
correct doctrine in the matter under consideration than the law of any 
of the above countries. Although our law is more liberal in the annul- 
ment of marriages for mistake and fraud than the English and French 
its attitude toward the subject must be characterized as conservative if 
we compare it with the law of Brazil, Germany, Italy and Switzerland. 

E. G. L. 



** See Ann. Cas. 1913A 128. 
" See Ann. Cas. 1914C 1292. 

40 ' Cummington v. Belchertown (1889) 149 Mass. 233, 21 N. E. 435. 
u Lewis v. Lewis (1890) 44 Minn. 124, 46 N. W. 323. 

42 1 Colin & Capitant 166. Such a fraudulent concealment is regarded as a 
"grave injury" within the meaning of Art. 231 of the Civil Code. 



